UNI TED STATES BANKRUPTCY COURT
DI STRICT OF M NNESOTA

In re:
Bruce Young and ORDER AVA DI NG
Nancy Young, TRANSFERS

Debt ors. BKY. 4-92-0871
ADV. 4-92-157

Julia A Christians, Trustee,

Plaintiff
VS.
Crystal Evangelical Free Church

Def endant .

At M nneapolis, Mnnesota, COctober 1, 1993.

Thi s adversary proceedi ng came on for hearing on Cctober 7,
1992, on the parties' cross- notions for summary judgmnent.
motions for summary judgnment. Julia A. Christians, the
plaintiff, appeared in propria persona and F. Anthony
and F. Anthony Mannell a appeared on behal f of the defendant.
This court has jurisdiction pursuant to 28 U S. C. Sections
pursuant to 28 U. S.C. Sections 1134 and 157(a) and Local Rule
201. This is a core proceeding within nmeaning of 28 U S.C
Section 157(b)(2)(H) .

UNDI SPUTED FACTS

The parties have stipulated to certain facts for purposes of
this nmotion. On February 3, a992, Bruce Young and Nancy
1992, Bruce Young and Nancy Young filed a joint chapter 7
petition. The plaintiff is the trustee in their case. In
the year imediately preceding the debtors' filing, the debtors
made contributions to Crystal Evangelical Free Church. These
contributions totaled $13,450 and were nade while the debtors
were insolvent. (1)

Footnote 1

The defendant stipulated to the debtors' insolvency for
pur poses of this notion only.
End Foot note

The debtors were active church nmenbers. As a supplenent to
their tithing, the debtors held nunerous positions in the
church and had served as officers of the day. The debtors
regul arly attended church services, actively participated
in the church's progranms and were wel coned on the premsis
at any tine. These accomodati ons where available to the
debtors whether they financially supported the church or not.
At no tine did the church require the debtors to pay any



menbershi p or attendance fee. However, the church does teach
t hat peopl e should offer regular contributions to the church

The debtors respected those teachings and made several purely
vol untary contributions. However, the debtors did not receive
nmoney or tangible property in exchange for their contributions.
The plaintiff brought this adversary proceedi ng seeking to avoid
the contributions pursuant to 11 U S.C. Section 548(a)(2) and
recover them pursuant to 11 U S.C. Section 550(a). The plaintiff
and the defendant both nmoved for summary judgnent.

| SSUE

The issue is whether contributions, nmade by a insol vent debtor
to their church during the year preceding the filing of a chapter
7 petition, are avoidabl e under Section 548(a)(2)?(2) | conclude
that they are.

Footnote 2
Section 548 is entitled "Fraudul ent Transfers and Cbligations.™
The inplication is unfortunate. Wile Section 548(a)(1) specifically
deals with transfers that are fraudulent, fraud is not a requirenent
for avoidability under Section 548(a)(2).
End Foot note

DI SCUSSI ON
l.
The Standard For Sunmary Judgnent ( 3)
Summary judgnent plays a very inmportant role allow ng the
judge to "pierce the pleadings and to assess the proof in order

to see whether there is a genuine need for trial." Advisory
Conmittee Notes to Rule 56. The i nmportance of summary judgnent
cannot be overenphasized. |Indeed, "[s]ummary judgnment . . . is

properly regarded not as a di sfavored procedural shortcut, but
rather as an integral part of the Federal Rules as a whol e,
whi ch are designed '"to secure the just, speedy and i nexpensive

determ nati on of every action.'"™ Celotex Corp. v. Catrett,
477 U S. 317, 327 (1986) (quoting Rule 1 of the Federal Rules
of Gvil Procedure). "The notion for summary judgnment can be

a tool of great utility in renmoving factually insubstanti al
cases from crowded dockets, freeing courts' trial time for
those cases that really do raise genuine issues of material
fact." Gty of M. Pleasant, lowa v. Associated El ec. Co-op.
Inc., 838 F.2d 268, 273 (8th Cir. 1988); see Catrett v.
Johns-Manville Sales Corp., 756 F.2d 181, 189-90 (D.C. Gir.
1985) (Bork, J. Dissenting).(4)

Footnote 3

See generally, Wlliam W Schwarzer, Allan Hrsch, David J.
Barrans, The Anal ysis and Deci sion of Summary Judgment Motions; A
Monogr aph on Rule 56 of the Federal Rules of Civil Procedure, 139
F.R D. 441 (1992); GCeorge Loewenstien, Second Thoughts about
Sunmmary Judgnent, 100 Yale L.J. 73 (1990); Louis, Federal Summary
Judgnment Doctrine: A Critical Analysis, 83 Yale L.J. 745 (1974);
Currie, Thoughts on Directed Verdicts and Summary Judgnent, 45 U
Chi. L. Rev. 72 (1977).
End Foot note

Footnote 4

Judge Bork's comments were |ater adopted by the United States
Supreme Court. See Celotex Corp. v. Catrett, 477 U.S. 317 (1986).
End Foot note



Under Rule 56(c) of the Federal Rules of G vil Procedure,
summary judgnment is proper "if the pleadings, depositions,
answers to interrogatories, and adm ssions on file, together
with the affidavits, if any, show that there is no genuine
issue as to any material fact and that the noving party is
entitled to a judgnment as a matter of law" Fed. R Cv. P
56(c).(5) "The plain |anguage of Rule 56(c) mandates the entry
of summary judgnent, after adequate tine for discovery and
upon notion, against a party who fails to make a show ng
sufficient to establish the existence of an el enment essenti al
to that party's case, and on which that party will bear the
burden of proof at trial." Celotex, 477 U S. at 322.

Footnote 5

Pursuant to Rule 7056 of the Federal Rules of Bankruptcy
Procedure, "Rule 56 Fed. R Gv. P. applies in adversary
proceeding[s]." See Fed. R Bankr. P. 7056.
End Foot note

A The Burdens
1. The Moving Party

Initially, the burden is on the party seeking sunmmary judgnent.
It is the noving party's job to informthe court of the basis
for the notion, and identify those portions of "the pleadings,
depositions, answers to interrogatories, and adm ssions on file,
together with affidavits, if any, which it bel eives denonstrate
t he absence of a genuine issue of material fact. Celotex, 477
US. at 324. Sinmply stated, the noving party nust show the court
that there is an absence of evidence to substantiate the non-noving
party's case. Id. at 325. To that end, the nmovant discharges
it's burden by asserting that the record does not contain a triable
i ssue and identifying that part of the record which supports the
nmovi ng party's assertion. See Id. at 323; Cty of M. Pleasant,
838 F.2d at 273.

2. The Non-nmoving Party
Once the novant has made its showi ng, the burden of production
shifts to the non-noving party. The non-noving party nust "go
beyond the pleadings and by [its] . . . own affidavits, or by
the 'depositions, answers to interrogatories, and adm ssions on
file,"" establish that there is specific and genui ne issues of
material fact warranting a trial. Celotex, 477 U. S at 324
(quoting Fed. R Civ. P. 56(c)). The non-noving party cannot
cast sone netaphysical doubt on the noving party's assertion
Mat sushita Elec. Indust. Co., Ltd. v. Zenith Radio Corp., 475
U S. 574, 586 (1986). The non-noving party nust present specific
significant probative evidence supporting its case, Johnson v.
Enron Corp., 906 F.2d 1234, 1237 (8th G r. 1990) sufficient
enough "to require a . . . judge to resolve the parties
differing versions of the truth at trial." Anderson v. Liberty
Lobby, Inc., 477 U S. 242, 249 (1986) (quoting First Nationa
Bank of Arizona v. Cties Service Co., 391 U S 253, 288-89
(1968)). Any affidavits nmust "be nmade on personal know edge,
nmust set forth such facts as would be adnissible in evidence
and shall affirmatively show that the affiant is conpetent to
tesitfy to the matters stated therein." Fed. R Cv. P. 56(e)
(enphasi s added). |If, however, the evidence tendered is "nerely
colorable,™ or is "not significantly probative,” the non-noving
party has not carried it's burden and the court nust grant summary
judgnment to the nmoving party. 1d. at 249-50.

Here, however, the parties have stipulated to all the genuine



i ssues of material fact and have not proffered any additiona
evi dence. Accordingly, judgnent may be entered as a matter of |aw
Il

Church Contributions as Avoi dabl e Transfers
The trustee asserts that the contributions to the church were
avoi dabl e transfers within 11 U S.C. Section 548(a)(2). Section
548, in relevant part, provides:
Fraudul ent transfers and obligations.

(a) The trustee may avoid any transfer of an interest of the
debtor in property . . . that was nmade . . . on or within one year
before the date of the filing of the petition, if the debtor
voluntarily or involuntarily --

(2) (A recei ved | ess than a reasonably equival ent
val ue in exchange for such transfer or obligation
and

(B)(i) was insolvent on the date that such transfer
was made . . . or becane insolvent as a result of
such transfer

11 U.S.C. Section 548. Thus, to avoid the transfer, the trustee
must prove that:

(1) there was a transfer of the debtors' interest in
property;
(2) made on or within a year preceding the filing of the
petition;
(3) whil e the debtors were insolvent; and
(4) t he debtors received | ess than reasonably equi val ent

val ue in exchange for the transfer

First Nat'l Bank in Anoka v. Mnnesota Utility Contracting, Inc.
(Inre Mnnesota Uility Contracting, Inc.), 110 B.R 414, 417

(D. Mnn. 1990) aff'g 101 B.R 72 (Bankr. D. Mnn. 1989). The

The parties have stipulated to the first three elenents. Thus

these notions boil down to one question: Did the debtors received
reasonabl y equival ent value in exchange for their contributions?

The question really has two parts.(6) First, did the debtors receive
val ue fromthe church?. Second, if the debtors did receive value

was it in exchange for their contributions?

Footnote 6
VWile there is obvious overlap, the two parts require
i ndependent analysis. This, unfortunately is consistently ignored
by virtually all the reported case |aw di scussi ng secti on 548.
End Foot note

A Did the Debtors Receive Val ue?
The task of resolving the dispute over the neaning of "val ue"
begins with the | anguage of the statute itself. Pennsylvania
Dept. of Public Welfare v. Davenport, 110 S.C. 2126, 2130 (1990)
("the fundamental canon [of] statutory interpretation begins with
t he | anuuage of the statute itself."); US. v. Ron Pair Enters.
Inc., 109 S.Ct. 1026, 1030 (1989). "[M/] sole function . . . is
to enforce [the statute] according to its terns. Id. at 1030
(citing Caminetti v. US., 242 U S. 470, 485 (1917)). Defining
the terms of the statute, | nust "presune that a |l egislature
says in a statute what it nmeans and neans in a statute what it



says . . ." Connecticut Nat'l. Bank v. Germain, 112 S.Ct. at
1149 giving effect to the Code's plain neaning. See, e.g.
Patterson v. Shumate, 112 S. Ct. 2242, 2248-51 (1992); GCernain,
112 S. . at 1149-50; U.S. v. Nordic Village, Inc., 112 S.Ct
1011, 1015 (1992); Union Bank v. Wlas, 112 S.Ct. 527, 530 (1991);
Board of CGovernors v. MCorp Financial, Inc., 112 S. Q. 459, 465-66
(1991).
Turning to section 548, "value" is property or satisfaction
or property, or satisfaction or securing of a present or
ant ecedent debt of the debtor, but does not include an
unperformed prom se to
unperformed prom se to furnish support to the debtor or to
a relative of the debtor.

11 U.S.C. Section 548(d)(2)(A). The church did not satisfy or
secure a present or antecedent debt of the debtors. Thus, the
i nquiry becones: Did the debtors receive "property"?
. VWhat is "Property?”
VWi | e the Bankruptcy Code does not specifically define "property”,
various dictionaries do. For instance Blacks Law Dictionary
defines property as that which belongs exclusively to one . . .
every species of valuable right and interest. More specifically,
ownershi p; the unrestricted and exclusive right to a thing;
the right to dispose of a thing in every | egal way, to possess
it, touse it and to exclude everyone else frominterfering
with it.

The word is al so conmonly used to denote everything which is the
subj ect of ownership, corporeal or incorporeal, tangible or
intangible, visible or invisible, real or personal; everything

t hat has an exchangeabl e val ue or which goes to make up wealth
or estate.

Bl ack' s Law Dictionary, 1095 (5th ed. 1979). Parsing through the
definition, one realizes that rights and things subject to ownership
are property. Things are "whatever may be possessed or owned or be
the object of aright. . . ." Wbster's Third New Internationa
Dictionary, 2376 (1981). Ownership is

- [t]he right of one or nore persons to possess and use a thing
to the exclusion of others. The right by which a thing belongs to
some one in particular, to the exclusion of all other persons. The
excl usive right of possession, enjoynment, and di sposa

Bl ack's Law Dictionary, 997 (5th ed. 1979). R ghts are established
by the power or privilege vested in a person by the |aw to demand
acrion or forbearance at the hands of another: a legally enforceable
cl ai m agai nst another that the other will do or will not do a given
act . . . the capacity to assert a legally recognized claim.

Webster's Third New International Dictionary, 1955 (1981).

The church asserts that the debtors received property in the form
of religious services, theol ogical prograns and access to the
prem ses. However, | find this argunent unpersuasive. The debtors
did not receive legal or equitable rights nor did they obtain any
ownership interest fromtheir contributions.

The debtors did not receive an ownership interest in the church
or anything else by making their contributions. It is hard to
i magi ne, at least in a nortal sense, that religious services and
the Ii ke, can be possessed, owned or enjoyed to the exclusion of
others. Indeed, the church traditionally is a place shared by al



and where all are welcone. |In fact, at one tine the church was the
center of the comunity tantanount to a town hall. That being the
case, the debtors could not have received an ownership interest in
anything fromtheir contributions.

Can Executory Prom ses Be "Property?"
Nor d|d the debtors receive any |l egal or equitable right to the
services(7) the church provided. Since the middle of sixteenth
century, executory prom ses have given rise to | egal and or
equitable rights. See Cinton W Francis, The Structure of
Judi cial Adm nistration and the Devel opment of Contract Law
i n Sevent eent h-Century England, 83 Colum L. Rev. 35, 102 (1983)
(citing Rogers v. Snow, Danlison 123 Eng. Rep. 301 (C P. 1572)).
Executory proni ses are bargai ned for exchanges in which one
party owes, in a contractual sense, performance to another in the
future. If either party fails to perform a breach may be decl ared
and the innocent party may assert legal or equitable rights.
These rights arising under executory prom ses yield "val ue."(8)
Schl echt v. Schlecht, 209 N.W 883, 886 (M nn. 1926) (assi gnnent of
interest in acontract in exchange for |abor and materials to be
furnished in the future was for value); Freitag v. The Stand of
Atlantic Cty, 205 F.2d 778, 784 (3rd. Cr 1953)(executory
prom ses may be very valuable); Hummel v. Cernocky, 161 F.2d 685,
686 (7th Gr. 1947)(transfer of property to son who took over the
the nortgage was for val ue); Chagnon Lunber Co. v. DeMul der, 427
A.2d 48, 50 (N.H 1981)(citing Osgood v. Insurance Co., 37 A 2d
12,13 (N.H 1944))(conveyance by husband of his interest in house
in exchange for wife's pronmise to obtain second nortgage | oan and
use noney to satisfy husband's debts was for value); In re Fair,
142 B.R 628, 631 (Bankr. E.D. N Y. 1992)(transfer benefitting
daughter and wife as part of a bargained for separation agreenent
and di vorce whereby ex-wife agreed to forego any claimfor
mai ntenance in return for the conveyance, is a transfer for fair
consideration); Inre Cottrill, 118 B.R 535, 537 (Bankr. S.D
Chi o 1990) (transfer by debtor to increase retirenent paynents is
a transfer for value); see also Quinn v. Union Nat'l Bank, 32
F.2d 762, 771 (8th Cir. 1929)(executory prom ses are value if
unconditionally performed in the future). Cf. In re Tveten
402 N.W2d 551, 556 (M nn. 1987)(character of the property
received is not considered when determ ning "val ue.").

Footnote 7

VWil e not receiving property, the debtors, before and after
maki ng their contributions, did receive services. Services are
"act[s] done for the benefit . . . of another."” Wbster's Third
New I nternational Dictionary, 2075 (1981). The debtors plainly
benefited fromacts perforned by the church. The debtors enjoyed
their association with the Church and regularly attended church
services and functions. Attending these services and functions,
the debtors were conforted by the theol ogi ans unreserved advi ce,
teachi ngs, warnth and gospel. This spiritual confort, | suspect,
i s what the debtors sought and what the church offered through its
actions. Sinply, the church acted, whether directly or indirectly,
for the benefit or the debtors who received services. This,
however, does not answer the question of whether the debtors had a
right to such services.
End Foot note

Footnote 8
VWil e there are nunerous cases opining that the Code's
definition of value |eaves "no roomfor a nmere executory prom se



have

fromthe transferee as constituting that value", those cases are,
in my opinion, incorrectly decided. |ndeed, many of the cases rest
on the Uniform Fraudul ent Conveyance Act which has been
subsequently nodi fied. Those nodifications are found in the

Uni f orm Fraudul ent Transfers Act which specifically provides that
executory prom ses are "value." See Uniform Fraudul ent Transfers
Act Section 3, 7A U L.A 551-52 (1992) comment 4. Mreover, some courts
are plainly confused. A good exanple of this confusionis Gay v.
Snyder (In re Gay), 704 F.2d 709 (4th Cr. 1982). The Gay court
cites Collier on Bankruptcy for the proposition that reasonably
equi val ent val ue under [1548 excludes future consideration, at

| east to the extent not actually performed. 1d. at 711. Then, one
paragraph later the Gay court essentially finds that a transfer of
debtor's interest in home in exchange for future alinony is val ue.
Id. at 712. The court, however, m scharacterizes the alinony as a
"present or antecedent debt." Id. Plainly, the obligation to pay
alinmony is an executory prom se. This mscharacterization, as well
as the court's deternmination, are just a sanple of the confusion
anong courts over the issue of executory prom ses.

End Foot note

In addition to the case law, the Code itself recognizes sone
executory prom ses as value. Wile not directly applicable,
section 541 is telling of what Congress neant when it said
"property."™ Forenost, Congress intended that property be
defined broadly. H R Rep. No. 595, 95th Cong. 1st Sess.

367-368 (1977); S. Rep. 989, 95th Cong., 2d Sess. 82-83 (1978).
"Property"” is all enconpassing. Id. This broad and al

enconpassing definition clearly includes executory prom ses.

The plain | anguage of section 548 supports ny point. As previously
stated, executory prom ses give rise to rights which are thensel ves
considered a "legel or equitable interest of the debtor in
property.” 11 U S.C. Section 541(a)(1). For exanple: If prior

to bankruptcy, a debtor had paid in advance to have his | awn

mowed, no one woul d doubt that the debtor had the "right" to

have his |l awm nowed and that right was property of the estate

under Section 541(a)(1).

This broad, all encompassing definition of property is reflected
and carried over into section 548. That beconmes apparent focusing
on the operative | anguage of the statue. The plain |anguage of
section 548(d)(2)(A) tells nme that the whole world of property
is value |l ess one specific exception, the "unperforned prom se
to furni sh support to the debtor or a relative of the debtor."

11 U.S.C. Section 548(d)(2)(A). The negative inplication of this
specific exclusion is that "property"” includes any other kind

of enforceable executory promse. See 2 David E. Epstein, Steve

H N ckles, Janmes J. Wiite, Bankruptcy, Section 6-49, p. 21 (1992).
Any ot her reading of section 548(d)(2)(A) does not give credence
to the Code's plain nmeaning.

Further support is found in the comments to section 3 of the
Uni formed Fraudul ent Transfer Act (UFTA). Indeed, the drafters
of the UFTA nade it clear that val ue includes executory Prom ses:

[ T he Uniform Fraudul ent Conveyance Act has been thought not
to recogni ze that an unperformed prom se could constitute fair
consi deration. Courts construing . . . prior |aw neverthel ess

hel d unperfornmed prom ses to constitute value in a variety of
circunstances. . . . On the other hand, a transfer for an
unperformed prom se by an individual to support a parent or other
transferor has generally been held voidable as a fraud on



creditors

t hat

of the transferor. This Act [defining "value"] adopts the view
[ executory prom ses are val ue].

Uni form Fraudul ent Transfers Act Section 3, 7A U L.A 651-52 (1992)
comment 4 (enphasis added). Plainly, the drafters intended to include
nost executory promises within the definition of value. thus,
precedent, the Code and the UFTA | eave but one concl usi on; executory
prom ses constitute val ue.

3. Did the Church Make Any Executory Prom ses?

In addition to yielding value, executory prom ses al so share
anot her common characteristic; consideration. E. Allan Farnsworth,
Farnsworth on Contracts Sections 2.3-2.4 (1990)(citing Restatenent
(Second) of Contracts Section 75; Arthur Corbin, Contracts Section
143 (1963)); see generally, dinton W Francis, The Structure of
Judi cial Adm nistration and the Devel opnment of Contract Law in
Sevent eent h- Century Engl and, 83 Colum L. Rev. 35, 102 (1983)
(historical foundations of executory prom ses). Thus, in order
for an executory promse to give rise to legal and equitable rights,
it must be supported by consideration. Here, however, the church's
performance of worship and other services was not supported by
consi derati on Forenost, the church's perfornmance of worship was not
inplicitly or explicitly "prom sed" to the debtors. |In fact, the
debtors' contributions did not induce the church to performin any
way. There was no |ink between what the debtor gave or promised to
gi ve snd the church's behavior. The church performed unsolicited
and i ndependent of the debtors' contributions and in no way did the
church change it's position in reliance on the debtors continuing
to support the church. See generally, E. Allan Farnsworth, Farnsworth
on Contracts Sections 2.6, 2.9 & 2.10 (1990) (di scussing the bargain
bargai n theory of consideration).

Mor eover, the debtors made their contributions receiving unbargai ned
for benefits; the privilege to participate in religious worship. Wile
this worship may have yielded the feelings of association, confort,
af fection, conpani onship and | ove, these subjectively enotiona

benefits

cannot be bargained for. See Walker v. Treadwell (In re Treadwell),
699 F.2d 1050, 1051 (11th Cir. 1983)(citation omtted); In re Porter
37 B.R 56, 60-61 (Bankr. E.D. Va. 1984). Thus, any benefits received
by the debtors were nere gratuities |acking consideration and deened
valueless. 1d.; see also In re Royal Coach Country, Inc., 125 B.R
668,673 (Bankr. MD. Fla. 1991); In re Unhl neyer, 67 B.R 997, 980
(Bankr. D. Ariz. 1986); In re Factory Tire Distribs., Inc., 64 B.R
335, 339 (Bankr. WD. Pa. 1986).

Beyond there being no consideration for the exchange, the charitable

contributions were not econonically beneficial to the debtor. It is
fundanmental that the transfer be econonmically beneficial to the
debtor's estate for it to yield "value.” Rubin v. Mgs. Hanover

Trust Co., 661 F.2d 979, 993 (2d Cir. 1981); Ransier v. Public

Enpl oyees Retirement System (ln re Cottrill), 118 B.R 535, 537
(Bankr. S.D. Ghio 1990) (under Section 548(a)(2), it is necessary to
show | ack of an economi c benefit); GChio Corrugating Conpany v. DPAC
Inc. (Inre Chio Corrugating Co.), 91 B.R 430, 436 (Bankr. N.D.
Chi o 1988) (debt or must recei ve econom c val ue); Vadnais Lunmber Supply
Inc. v. Byrne (In re Vadnais Lunber Supply, Inc.), 100 B.R 127, 136
(Bankr. D. Mass. 1989)(unli ke consideration, there nmust be sone
nmeasur abl e econom c benefit). The debtors' estate did not obtain
any econom c value fromthe church. First, it was the debtors

i ndividually and not the their pre-petition financial estate or



their post-petition bankruptcy estate that received any benefit.

I ndeed, both estates could not and did not participate in the
religious worship. Second, any benefit received by anyone | acked
tangi bl e or recogni zabl e econonic benefit. Instead, the debtors
had the opportunity to participate in religious worship; an item

wi t hout a marketabl e financial value or economic utility froma
creditor's view Strictly religious benefits are not econom cally
val uable. See Hernandez v. C.1.R, 109 S. C. 2136, 2144-46 (1989)
reh' g denied 492 U. S. 933 (1989) (distinguishing contributions to
Church of Scientology fromother contributions to religious

organi zati ons for purpose of Tax Code Section 170 deductibility);
Staples v. C.I.R, 821 F.2d 1324, 1326-27 (8th Gr. 1987) vacated
490 U S. 1103 (1989) (Spiritual gain to an individual church nenber
cannot be valued by any neasure known in the secular realm); Neher
v. Cl.R, 852 F.2d 848, 851-57 (6th Cir. 1988) vacated 882 F.2d
217 (1989); Christiansen v. C.1.R, 843 F.2d 418, 420-21 (10th Cr.
1988) cert. denied 490 U S. 1113 (1989).

4. Can a Value Be Put on Church Services?

There are other problens with treating church services as property.
As previously discussed, executory promises give rise to rights

whi ch are enforceable in law and equity. Assum ng the debtors
contributions gave rise to val uabl e enforceabl e executory prom ses,
how am | or any other judge to enforce them First, it is nearly

i npossi bl e to assess danages conpensating the debtors for their |ost
bargain; there is no quantifiable certainty to the cal cul ation
Contributions are not nmandatory and anmounts are not prescri bed;

every menber contributes a different anount. It is also highly
probabl e that each of the nmenbers values their spiritual experience
differently if the experience can be valued at all. See St apl es,

821 F.2d at 1327 ("Spiritual gain to an individual church nmenber
cannot be val ued by any measure known in the secular realm™")
Sinmply, there is no objectively or subjectively reasonable way to
put the plaintiff in as good a position as if the prom se had been
honor ed.

In addition, enforcement of executory prom ses between the church
and its nmenbers either by an award of damages or its alternative of
specific performance, nmight raise First Amendnent probl ens.

Enf orcenent puts the court in the delicate position of not only
differentiating between "religious" benefits and "secul ar” ones but
al so putting a value on those benefits. Wiile |l only raise this as
a fear, this is the sort of inquiry which | believe is "fraught
with the sort of entanglenent that the Constitution forbids.”

Lenon v. Kurtzman, 430 U S. 602, 620 (1971); see id. at 621-22;

see generally Hernandez, 109 S. (. at 2146-48. Thus, there being
no way to enforce or conpensate the debtors for their contributions,
I amleft with one conclusion; charitable contributions cannot give
rise to an enforceabl e executory prom se

B. Was Val ue Received I n Exchange For Charitable Contributions?
Even if the debtors received value, the question is whether that

val ue was received "in exchange for" the contributions. See 11

11 U.S.C. Section 548(a)(2). Here, however, no exchange took pl ace.
It is the church's policy to welcone all nmenbers to worship

regardl ess of the size of any contribution if one is made at all

The church's offerings were in no way linked to the debtors

contributions. In no way was the worship bargained for as the
contributions were purely voluntary driven only by the debtors
feelings of association and goodwill. The debtors' did not and

woul d not have received anything nore or less if they would have
donated nore or donated nothing. The sane amount of heat, air



condi tioni ng, education and worship was avail abl e regardl ess of
the debtors' contribution. The church neither explicitly nor
inmplicitly bound itself to performexclusively for the debtors or
condition its performance on the debtors' contributions. The sernon
is for the spiritual gratification of all in attendance, not just
t hose who contribute noney. The debtors participated as every

ot her nmenber and received what every other nenber received,
everyone received nothing "in exchange for" their donations.

The Internal Revenue Code further supports the conclusion that

t he debtors could not have received property in exchange for their
contributions. Section 170 of the Internal Revenue Code permts

taxpayers to deduct "charitable contributions.” Specifically, a
t axpayer may deduct a "contribution or gift to. . . [a religious
organi zation] used exclusively for religious . . . purposes.” 26

U S.C. Section 170(c)(4). Recently, the Supreme Court thoroughly
anal yzed section 170 hol ding that paynents nade to a religious
organi zation in exchange for quid pro quo do not qualify as
charitable contributions. Hernandez, 109 S.Ct. at 2145. The

Court further explained that any benefit to the taxpayer, even
those clainmed as "purely religious in nature" could give rise to

di sal | owance of a clained charitable contribution. 1d. at 2145-46.
Sinmply, the debtor cannot receive both a Section 170 tax deduction
and Section 548 property at the same time. Unwittingly, the church's
argunent calls into question the right of its nenbers to deduct
contributions nade to the church

C The Cases.
The church, going beyond the express | anguage of the statute,
cites Ellenberg v. Chapel Hi Il Harvester Church, Inc. (In re Mses),

59 B.R 815 (Bankr. N.D. Ga. 1986). Mbses stands for the proposition
that church services constitute property wthin the nmeaning of
section 548.1d. at 818. It is as if Mses had descended from

Mount Sinai (or would it be Peachtree Street?) w th another

wi th anot her commandnent: "THOU SHALL NOT AVO D RELI G QUS
CONTRI BUTI ONS. " However, in this instance Moses is trying to be
nore policymaker than | awgiver. The Moses court held that
"[a] | though not hing was given to the Debtors in exchange for

the tithes and offerings, this Court finds that the many services
provided to the Debtors by the [church] constitute 'property’
pursuant to Section 548(d)(2)(A)." I1d. at 818. This conclusion

is puzzling and w thout textual support. The Mses court found
that "property" was defined by Black's Law Dictionary. The Mses
court quotes the definition. However, this definition is never
used. Indeed, w thout explanation, analysis or the slightest
attention to text, the Mdses court holds that the tithes are
property. 1d. Adding to the problem the Mses court also neglects
to address a critical issue: was there an exchange? Readi ng between
the Iines of reasoning, it becones apparent that the Mses court

t hought what it was doing was "right.” Wiile it is not a pl easant
task to require a church to refund contributions, "[ny] sole
function is to enforce the statute according to its terns.” Ron
Pair Enters., Inc., 109 S.Ct. at 1030. Engaging in this inmportant
task, | nmust "presune that a |legislature says in a statute what

it means and neans in a statute what it says." Germain, 112

S.Ct. at 1149. After all, Congress is the primary public

pol i cymaki ng institution of our government. Absent Constitutiona
infirmties, when Congress speaks, its words nmust prevail. dearly,
the Moses court's interpretation is not the way Congress wote the
statute. Wen bal ancing the conpeting public policies of conpensating
creditors and |l eaving religious contributions inviolate, a policy
in favor of contribution at the expense of creditors would be a
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def ensi bl e soci al decision. However, Congress has not made such

a decision and it would be inappropriate for a court to substitute
its policy decision for Congress'. Courts have no business bendi ng
the statute out of shape because they believe that Congress shoul d
or mght have witten the statute a different way.

The Moses court places heavy reliance on WIson v. Upreach
Mnistries (In re Mssionary Baptist Found. of Am), 24 B.R 973
(Bankr. N.D. Tex. 1982). The Mssionary court held that a
corporation received reasonably equi val ent val ue in exchange for

charitable contributions to a church. 1d. at 979. Again, the
court glosses over the definition of value and its derivations
equating the receipt of the church's "good will" with intangible

property. 1d. Specifically, the Mssionary court found that
[t]he noral e of the enpl oyees and the good will of all of
t hose people with whom [the debtor] dealt was reasonably
enhanced byt he continuation of the charitable contributions.
VWhether it is called "good will" or whether sonme other term
is applied . . . reasonably equival ent val ue was received
by the [debtor] in exchange for the challenged transfers.

Id. at 979. Again, while the decision may feel right, there is
absolutely no textual support for such a conclusion. Wile |I am
not thrilled about making a church return contributions, especially
under a statute titled "fraudulent transfers,” | cannot adopt what
the church, the Mbses and M ssionary courts urge as the voice of
Congress is loud; property is value, charitable contributions are
not .

M.

Concl usi on
VWhen Congress speaks as clearly as it has done here, the plain
meani ng of the legislation is conclusive, except in those "rare
cases" in which the literal application of a statute will produce
a result denonstrably at odds with the intention of its drafters.
Ron Pair Whters., Inc., 109 S. Q. at 1031 (quoting Giffin v.
Cceanic Contractors, Inc., 458 U S. 564, 571 (1982)). However,
defining property as to not include the rendering of services
does not contravene the intent of the drafters of the Code. |Indeed,
such an interpretation does not conflict with any other section of
the Code, the legislative history of section 548 or, for that matter,
with any inportant state or federal interest. Wen Congress enacted
the Code, it envisioned the expeditious and fair collection
liquidation and distribution of the debtors' entire chapter 7 estate.
To that end, section 548 enmpowers the trustee to get back gratuitous
transfers that have depleted the resources available to creditors.
Here, the trustee has correctly asserted that power. The transfers
fit squarely within section 548 and can be avoided. See 11 U S.C
Section 548(a).
The church has failed on all grounds to articul ate any argunment or
policy reason why charitable contributions should not be avoided
under section 548. The | anguage being clear [@nd in conformty
with the intent of Congress, the plain neaning is conclusive.

THEREFORE, | T IS ORDERED:

1. The plaintiff's notion for summary judgnment is granted;

2. The defendant's notion for summary judgnent is denied;

3. The transfers by the debtors to the defendant between February
3, 1991 and February 3, 1992, totalling $13,450 are void; and

4. The plaintiff shall recover fromthe defendant the sum of



together with costs of $120 and interest as provided by |aw.

LET JUDGVENT BE ENTERED ACCCRDI NGLY.

ROBERT J. KRESSEL
CH EF UNI TED STATES BANKRUPTCY JUDGE



